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I must explain what in law we mean by
"negligence". In the ordinary case
which does not involve any special skill,
negligence in law means this: Some
failure to do some act which a
reasonable man in the circumstances
would do, or doing some act which a
reasonable man in the circumstances
would not do; and if that failure or
doing of that act results in injury, then
there is a cause of action. How do you
test whether this act or failure is
negligent? In an ordinary case it is
generally said, that you judge that by
the action of the man in the street. He
is the ordinary man. In one case it has
been said that you judge it by the
conduct of the man on the top of a
Clapham omnibus. He is the ordinary
man. <a@HErOEETIEF N TH D
>

But where you get situation which
involves the use of some special skill or
competence, then the test whether
there has been negligence or not is not
the test of the man on the top of a
Clapham omnibus, because he has not
got this special skill. The test is the
standard of the ordinary skilled man
exercising and professing to have that
special skill. A man need not possess
the highest skill at the risk of being
found negligent. It is well established
law that it is sufficient if he exercises

the ordinary skill of an ordinary
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competent man exercising that
particular art. <ELFREDO LA 1L, EHE
ANTEZL, BFEOEMIE (Eo%E
(IE R R BE A A HEIS 9% >

I referred, before I started these
observations, to a statement which 1is
contained in a recent Scottish case,
Hunter v. Hanley (1) ([1955] S.L.T. 213
at p. 217), which dealt with medical
matters, where the Lord President
(LORD CLYDE) said this:

"In the

treatment there is ample scope for

realm of diagnosis and
genuine difference of opinion, and one
man clearly is not negligent merely
because his conclusion differs from
that of other professional men, nor
because he has displayed less skill or
knowledge than others would have
shown. The true test for establishing
negligence in diagnosis or treatment
on the part of a doctor is whether he
has been proved to be guilty of such
failure as no doctor of ordinary skill
would be guilty of if acting with
ordinary care."< A =1 k7 KOHk
T, AfEOR—EDRHY 552 Linb,
KA DBERDBD D06 & F - Tilkn
b LITNZT, MEOEEEAT LHIE
i ChHNITHES LW EAs s &Vl
BRCORBEHY &SN D x5
>

I myself would prefer to put it this way:
A doctor is not guilty of negligence if he
has acted in accordance with a practice
accepted as proper by a responsible
body of medical men skilled in that

particular art. I do not think there is



much difference in sense. It is just a
different way of expressing the same
thought. Putting it the other way
round, a doctor is not negligent, if he is
acting in accordance with such a
practice, merely because there is a
body of opinion that takes a contrary
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An adult person of sound mind is
entitled to decide which, if any, of the
available forms of treatment to
undergo, and her consent must be

obtained before treatment interfering

with her bodily integrity is undertaken.

The doctor is therefore under a duty to
take reasonable care to ensure that the
patient is aware of any material risks
in recommended

involved any

treatment, and of any reasonable
alternative or variant treatments. The
test of materiality is whether, in the
circumstances of the particular case, a
reasonable person in the patient’s
position would be likely to attach
significance to the risk, or the doctor is
or should reasonably be aware that the
particular patient would be likely to
attach significance to it. (87 B%)
ZO5IHOBE 2 Cardozo #HIE D
Every human being of adult years and
sound mind has a right to determine what
shall be done with his own body; and a
surgeon who performs an operation
without his patient's consent, commits an
assault, for which he is liable in damages.
(Schloendorff v. Soc'y of N.Y. Hospital, 211
N.Y. 125, 129-30 (1914)" &Ll T\ 5 Z &
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