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Secondhand Smoke as Harm to Others
in Civil and Penal Codes

= KEY FACT (Summary)

Secondhand smoke causes harm to others.

®

Penal Code.

@ Prevention of secondhand smoke is stlpulated in treaties, laws and regulatlons

@ o
@ Civil courts have increasingly ruled in favor of awarding damages for secondhand smoke exposure.
@

Employers are obligated to consnder the safety of workers with respect to secondhand smoke
Secondhand smoke as constituting an illegal act is also starting to be recognized.

Actions that expose others to secondhand smoke may be established as assault or injury under the

@ The WHO Framework Convention on Tobacco Control, which went into
force February 27, 2005 and to which Japan is a party, stipulates in
Article 8, Paragraph 1, “Parties recognize that scientific evidence has
unequivocally established that exposure to tobacco smoke causes death,
disease and disability,” and in Paragraph 2 that protection is to be
provided from exposure to secondhand smoke.

© Article 25 of the Health Promotion Act (promulgated 2002, enforced
2003) mandates that facilities managers cooperate in preventing
secondhand smoke exposure.

@ Article 68 (2) of the Industrial Safety and Health Act (promulgated 2014,
enforced 2015) mandates that employers cooperate in preventing
secondhand smoke exposure.

@ In the “Measures for prevention of passive smoking” notification issued
by the Health Service Bureau Director-General of MHLW (Health Service
Bureau (HSB) Notification No. 0430003, April 30, 2003), it states:
“Regarding the negative effects of secondhand smoke exposure on
health, there are findings related to tearing, nasal obstruction,
headaches and other symptoms, respiratory depression, accelerated
heart rate, vascular constriction and other physiological responses, etc.,
and in terms of chronic effects, there is epidemiological research
suggesting increased risk of lung cancer, cardiovascular disease, etc. The
International Agency for Research on Cancer (IARC) places tobacco in
Group 1 (the strongest of four groups) in its categories for
carcinogenicity based on strength of evidence.” This same passage is
repeated in subsequent notifications of the Health Service Bureau
Director-General (HSB Notification 0225 No. 2, February 25, 2010 and
HSB Notification 1029 No. 5, October 29, 2012).

@ The guidelines in Article 8 of the Framework Convention on Tobacco
Control clearly argues that ventilation and use of designated smoking

areas are ineffective and that all indoor workplaces and indoor public
places should be 100% smoke free.

In Kanagawa Prefecture, the Ordinance on Prevention of Exposure to
Secondhand Smoke in Public Facilities has been established to ban or
partially restrict smoking at certain facilities used by an unspecified or
large number of people (enacted April 2010). It stipulates that smokers
and facility managers who violate the ordinance are subject to fines as
an administrative penalty.

Hyogo Prefecture also established a similar ordinance for preventing
secondhand smoke exposure {enacted April 2013). It stipulates that
smokers who violate the ordinance are subject to fines as an
administrative penalty and facility managers who violate the ordinance
are subject to fines as criminal charges.

The study groups and commissions of the Ministry of Health, Labour
and Welfare have repeatedly acknowledged that secondhand smoke
exposure constitutes harm to others. Secondhand smoke exposure as
harm to others is taken up within the context of the basis for designated
smoking areas, the basis for promoting anti-smoking measures, and
comparisons with smoking freedom, etc.

In “Toward Realization of a Smoke-Free Society” (2010) issued by the
Science Council of Japan, which was established under the jurisdiction
of the Prime Minister, it declares: “The right of smokers to smoke even
as it damages the health of others should by no means be recognized.”
Tobacco Control Medical-Dental Research Network is composed of 27
medical and dental society. The Network submitted a petition over two
times of 2014 and 2015 that seek the enactment of passive smoking
prevention ordinance in Tokyo prefecture towards the Tokyo Olympic
and Paralympic of 2020 .

@ Earlier rulings denied claims for damages, making the immediate
adverse effects of secondhand smoke the maximum permissible limit,
etc., but recent rules have upheld damage claims for immediate effects.
The rulings have also included judgments that clearly affirm the chronic
effects {lung cancer, heart disease) of secondhand smoke exposure.
That employers have an obligation to consider safety at the workplace
in connection with secondhand smoke exposure has already become
well-established in practice, it can be concluded, and secondhand
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smoke is also starting to become recognized as constituting an illegal act.

(D Edogawa City Workplace Secondhand Smoke Lawsuit, Tokyo District
Court, July 12, 2004
In this case, an Edogawa City employee (the plaintiff) sued Edogawa
City (the defendant) for ¥300,000 for pain and suffering caused by
secondhand smoke exposure at the workplace.
The Court recognized a violation of the obligation to make safety
considerations at the workplace and awarded ¥50,000 for mental and

@

physical pain and suffering sustained over a period around 2.5 months.

In its ruling the Court stated: “Multiple epidemiological research
studies identify an increased risk of lung cancer as a chronic effect of
secondhand smoke exposure, and, further, point out the relationship
between secondhand smoke and heart disease and its relationship
with respiratory diseases other than lung cancer. Given this, it cannot
be denied that the continued exposure of non-smokers to
secondhand smoke increases non-smokers’ risk of lung cancer and
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other diseases.”

Taxi Secondhand Smoke State Compensation Lawsuit, Tokyo District
Court, December 20, 2005

In this case, taxi drivers and riders sued the state (Ministry of Land,
Infrastructure, Transport and Tourism) for damages resulting from
secondhand smoke exposure in taxis. The Court denied state liability
for damages due to administrative inaction and ended up throwing
out the case, but the ruling stated: “It is difficult to disregard the
effects on the health of taxi drivers” and “Taxis should be made
entirely smoke-free.” This served as impetus for the subsequent
spread of smoke-free taxis nationwide.

Sapporo Summary Court, October 19, 2006, Arbitration

In this arbitration case, a female worker asked for ¥1 million for pain
and suffering from her company due to the effects of secondhand
smoke exposure at the workplace (bronchial convuisions, lung and
chest pain, arrhythmia, chemical sensitivity), and an in-court
settlement was reached requiring the company to pay ¥800,000.
Sapporo District Court Takikawa Branch, March 4, 2009, Amicable
Settlementlin this case, a male employee asked his company for ¥23.0
million in damages due to the effects of secondhand smoke exposure
(chemical sensitivity, headaches) at the workplace. An amicable
settlement was reached in court requiring the company to pay ¥7.0
million.



