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EXECUTIVE SUMMARY

In 2001, the World Health Organization Tobacco Free Initiative pub-
lished a landmark paper entitled Confronting the tobacco epidemic in an
era of trade liberalization. The paper, authored by Douglas Bettcher et
al., suggested that trade liberalization and foreign direct investment
in the tobacco sector may stimulate demand for tobacco products.
More specifically, the evidence suggested that the opening of tradi-
tionally closed tobacco markets in low- and middle-income countries
increased the prevalence of tobacco use in those countries. The paper
also identified a risk that rules in trade agreements governing non-
tariff barriers to trade (such as regulatory measures) could limit the
autonomy of States to implement effective tobacco control measures.
More than 10 years after the paper by Bettcher et al., this paper pro-
vides an update on the issues.

Since 2001, a handful of empirical and descriptive studies have ex-
amined the links between trade liberalization and tobacco consump-
tion and between foreign direct investment and tobacco consumption.
These studies also tend to confirm trade theory, and suggest that liber-
alization increases competition, which leads to lower prices and other
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practices such as increased marketing, thereby stimulating demand.
The sum of the evidence does not suggest that every act of trade lib-
eralization or foreign direct investment will stimulate demand. None-
theless, the evidence suggests that the risks are real and that govern-
ments should cater for and counter them in policy-making.

The most significant developments since 2001 in terms of knowl-
edge and scholarship have occurred in the legal sphere. Many aspects
of the law of the World Trade Organization (WTO) have been clari-
fied through dispute settlement. WTO panels and the Appellate Body
have proven to be more deferential to non-trade goals than some
commentators once feared they would be. Although WTO claims re-
lating to tobacco control measures have been a rarity, there are some
new developments to report, including disputes that are underway
at the time of writing. In Dominican Republic — Importation and Sale
of Cigarettes, tax stamp measures designed to address illicit trade in
tobacco products were found to have been implemented in a way that
violates the General Agreement on Tariffs and Trade (GATT 1994).
In Thailand — Customs and Fiscal Measures on Cigarettes from the Philip-
pines, a WTO Panel found that Thai tobacco tax measures had been
implemented in a discriminatory manner inconsistent with the GATT
and the Customs Valuation Agreement. In United States — Clove Ciga-
rettes, Indonesia challenged United States restrictions on flavoured
tobacco products that prohibit clove cigarettes but not menthol ciga-
rettes. These restrictions were found to be discriminatory in violation
of Article 2.1 of the Agreement on Technical Barriers to Trade (TBT
Agreement). Whereas the first two of these disputes do not appear to
have wide-ranging implications for tobacco control, the third may be
significant (1).

At the time of writing, Australia is in formal consultations under
WTO law with Ukraine and Honduras. Ukraine and Honduras each
requested formal consultations with Australia concerning legislation
that will require plain packaging of tobacco products from December
2012.2 Under WTO law, making a Request for Consultations triggers a
period of negotiations and is the first step in dispute settlement. If the
matter is not settled within 60 days of the request the WTO Member
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that made the request is entitled to request the establishment of a
panel to adjudicate a formal complaint.

Regional and bilateral free trade agreements, which have become
more common since 2001, provide another avenue through which
tobacco control laws may be challenged. A contemporary example of
this is found in a challenge made by Philip Morris (Norway) under
the European Economic Area Agreement (EEA Agreement) against
Norwegian bans on the display of tobacco products at the point of
sale. This is a direct challenge to the legitimacy of limitations on
point-of-sale display under the agreement and, by proxy, under Eu-
ropean Union law.

Another significant development is the rise of international invest-
ment arbitration since 2001. Disputes under international investment
agreements between foreign investors and States have become more
common. Philip Morris (Switzerland) has recently brought a claim of
this type against Uruguay, arguing that Uruguay’s tobacco packaging
measures violate a bilateral investment treaty between Switzerland
and Uruguay. Philip Morris has also brought an investment claim
against Australia in respect of the plain packaging of tobacco prod-
ucts. This claim is made under the bilateral investment treaty between
Australia and Hong Kong (1993).

Although international investment agreements often afford States
a wide degree of autonomy to regulate in the public interest, there are
steps that States can take to minimize uncertainty and protect them-
selves from claims of this type. These steps include ensuring that spe-
cific commitments are not made to foreign investors in the tobacco in-
dustry, monitoring incoming investment and refusing establishment
of investment if it is appropriate and lawful to do so, clarifying the
scope of key provisions when future international investment agree-
ments are negotiated and clarifying the scope of existing international
investment agreements.

The most important normative development since 2001 is the en-
try into force of the WHO Framework Convention on Tobacco Control
(WHO FCTC). The Convention obliges Parties to implement a variety
of tobacco control measures. In some instances, the Convention also
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recognizes the rights of Parties under international law to implement
tobacco control measures. In the trade and investment context, the
Convention is directly relevant in three ways. Firstly, Article 5.3 of the
Convention and, specifically guidelines for implementation of that
provision, provide that Parties should not grant the tobacco industry
incentives for investment and should restrict their dealings with the
industry. Secondly, the Convention may be used in the interpreta-
tion of international trade and investment agreements, making those
agreements more sensitive to tobacco control. Thirdly, the Convention
sets out rules governing conflicts between itself and other treaties,
including trade and investment agreements.

Since 2001, there have also been other normative developments in
respect of trade and health. The Doha Declaration on the TRIPS Agree-
ment and Public Health has helped clarify the flexibilities that per-
mit WTO Members to protect health under the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS). Resolution
WHAS59.26 on international trade and health highlighted the need for
WHO Member States to seek coherence in their trade and health poli-
cies. Finally, the Punta del Este Declaration on Implementation of the
WHO FCTC reinforces the flexibility that Parties have in implement-
ing tobacco control measures.

The ways in which the tobacco industry exploits international trade
and investment agreements have also become more apparent. The
industry continues to lobby bodies such as the Office of the United
States Trade Representative in order to gain access to, and legal pro-
tection in, markets abroad. Recent lobbying by Philip Morris Inter-
national (PMI) in respect of the Trans-Pacific Partnership Agreement
provides one example of the industry seeking protection from regula-
tion abroad. Similarly, through foreign direct investment in the Phil-
ippines, Philip Morris has gained preferential access to other Asian
markets and had a WTO complaint brought on its behalf. The tobacco
industry also draws on international trade and investment agree-
ments in attempts to resist regulation. Recent examples of the way
the industry gives misleading accounts of the law and places pressure
on decision-makers are found in its responses to Australia’s move to
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plain packaging of tobacco products and to Canada’s restrictions on
flavoured tobacco products, respectively.

At the domestic level, international trade and investment agree-
ments pose two overarching challenges. The first challenge concerns
the way that States coordinate their trade, investment and health
policies so as to protect health while also maximizing any potential
economic benefits of trade and investment. There is no universal ap-
proach to meeting this challenge, but there are some examples of how
States have addressed the issues, e.g. through impact assessment and
interdepartmental dialogue. The second challenge is a legal capacity
challenge that concerns the ability of States to identify their rights
and obligations under international trade and investment agree-
ments. These highly specialized areas of law present capacity challeng-
es for many States, and these challenges are amplified where trade and
health intersect. There is also no universal solution to this problem.
There is a clear need for capacity building, but there may also be merit
in the provision of more specialized assistance to States on a case-by-
case basis.
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In 2001, the WHO Tobacco Free Initiative published a landmark
paper titled Confronting the tobacco epidemic in an era of trade liberal-
ization (3). In the paper, Bettcher et al. highlighted how the tobacco
industry had pursued trade liberalization as a means of expanding
foreign tobacco markets, particularly in developing countries. To-
bacco companies in developed countries were successful in their at-
tempts to pry open the previously closed tobacco markets of a num-
ber of developing countries.

The paper also examined the links between higher rates of tobacco
consumption and factors such as trade openness and foreign direct
investment in the tobacco industry. The authors concluded that there
was a growing evidence base to suggest that trade liberalization may
contribute to higher levels of tobacco consumption. The links were
found to be strongest in the context of low- and middle-income coun-
tries. Similarly, it was concluded that increased levels of foreign direct
investment may lead to higher rates of tobacco consumption, and that
foreign direct investment can be an alternative pathway to accessing a
foreign market with high barriers to trade.
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As the authors recognized, the empirical evidence discussed in the
paper tended to confirm established trade theory. In this respect, trade
theory suggests that the liberalization of markets will increase com-
petition and efficiency in the supply of a product to the market. One
effect of increased competition, and also of cutting trade barriers such
as tariffs, is that prices tend to fall. Given the established relationship
between the price of tobacco products and consumption, trade theo-
ry suggests that liberalization will stimulate consumption by placing
downward pressure on prices. The authors of the paper identified a
number of other factors that may have caused increases in consump-
tion, including increased marketing, brand proliferation and the tar-
geting of previously untapped markets, such as women and children.

The 2001 paper also identified a risk that trade liberalization could
undermine tobacco control by reducing policy space and domestic reg-
ulatory autonomy. More specifically, rules governing non-tariff bar-
riers to trade, such as those found in the WTO covered agreements,
could limit the ability of domestic regulators to implement tobacco
control measures.

This paper, which is intended to update and build on the 2001 pa-
per, is divided into this introduction (Part I), three substantive parts
(Parts II-1V) and concluding comments (Part V). Part II provides an
update of the links between trade and investment liberalization and
tobacco control. On the one hand, there has not been a great deal of
empirical research on the links between trade and investment liberal-
ization (or domestic protection) and tobacco control since 2001. On
the other hand, much has been learned about the permissiveness of
the WTO covered agreements. Although there has not been a deluge
of tobacco control disputes, other health-related disputes have helped
to clarify the extent to which WTO Members enjoy the autonomy to
regulate in the public interest. Thus, it is worthwhile to examine the
state of the law.

Recent controversies have also brought the impact of trade rules
on tobacco control back into the spotlight. For example, Indonesia (a
non-Party to the WHO FCTC) brought a WTO complaint against the
United States of America (4) (likewise a non-Party) concerning the lat-
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ter’s restrictions on flavoured cigarettes. Philip Morris (Norway) has
also challenged Norwegian point-of-sale display bans, arguing that
the measures violate the European Economic Area (EEA) Agreement
(5). In the field of international investment law, foreign investors have
sought to use international investment agreements to challenge reg-
ulatory measures. More specifically, Philip Morris (Switzerland) and
related companies brought a claim against Uruguay. The claim argues
that a bilateral investment treaty between Switzerland and Uruguay
obliges Uruguay to roll back packaging and labelling laws and pay
compensation to Philip Morris for damage done to its business. Philip
Morris (Asia) Limited has brought a similar claim against Australia
concerning plain packaging of tobacco products.

The landscape of international law relevant to trade and tobacco
control has also changed significantly since 2001. The entry into force
of the WHO Framework Convention on Tobacco Control in 2005 has
significant implications for the resolution of trade and investment
disputes, giving strength to public health arguments. The Convention
and its subsidiary instruments, such as guidelines for its implemen-
tation, provide guidance for decision-makers in the context of trade
and investment disputes and are likely to be used in interpretation of
trade and investment agreements. The Convention also sets out rules
governing conflicts between the WHO FCTC and subsequent treaties,
and in so doing, expresses the determination of the Parties to give
priority to the right to protect public health.

Part III outlines two ways in which the tobacco industry has sought
to exploit trade and investment agreements. Firstly, the tobacco in-
dustry uses trade and investment agreements in domestic debates
about implementation of tobacco control measures by putting for-
ward one-sided arguments to the effect that legitimate tobacco con-
trol measures are prohibited by international trade and investment
obligations. Secondly, the tobacco industry continues to use trade and
investment agreements as a vehicle to seek either enhanced market
access or protection from regulation abroad.

Part IV of the paper examines the challenges that trade and invest-
ment agreements continue to pose for tobacco control at the domestic
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level. Two primary challenges are identified. Firstly, trade and invest-
ment agreements pose a challenge in terms of policy coherence. Lack of
policy coordination undermines the ability of governments to ensure
the protection of public health while, at the same time, maximizing
any economic benefits flowing from trade and investment. Seco‘ndly,
tobacco industry arguments about the lawfulness of measures under
international trade and investment laws may undermine the domestic
political will necessary to implement tobacco control measures. This
is particularly the case in countries that have limited in-house legal
capacity in the contexts of trade and investment law.
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A. Update o

Section 1 provides a summary of empirical studies examining the
links between trade and investment liberalization and tobacco con-
sumption. Section 2 then examines new developments in the field of
international law that affect tobacco control.

f empirical evidence

In their 2001 paper, Bettcher et al. reviewed existing empirical stud-
ies of the link between trade liberalization, foreign direct investment
and tobacco consumption. The authors also conducted their own
empirical study of the issues, concluding that import penetration
positively contributed to tobacco consumption in low- and middle-in-
come countries and that increased levels of foreign direct investment
should lead to higher levels of cigarette consumption (6). Addition-
ally, the authors recognized the need for further empirical research in
country-specific situations and for the examination of a wider range
of explanatory variables that reflect changes in prices or tobacco con-

trol policies (7). However, since 2001, there have been only a handful
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