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Questions and Answers Regarding
Minnesota Law on Advance Directives




Introduction

In recent years, society has become more aware of each person’s right to
refuse medical treatment for illness and injury. Often, the most important
treatment decisions of all — those affecting life and death — are out of
reach of the people affected because they are too ill to decide about their
own care. .

One solution to this problem is a formal written statement you make
when you are of sound mind. You complete the statement before you
become unable to give directions to a medical team. The statement lets
you choose which medical treatments you would or would not want if
you become ill. You may also name a person to carry out your wishes.
This person is called a proxy or agent.

You may have heard these formal statements called names such as
advance directive, health care directive, living will or durable power of
attorney for health care. In Minnesota, each is called a health care
directive. If you already have a document from your home state, you do
not need to prepare another one specifically for Minnesota.

If you do not have a document, this booklet will give you information to
help you prepare an advance directive. Most people want information
about treatments they may choose, including risks and benefits of each.
Beginning on page 11, this booklet defines life-saving treatments to help
you choose which treatments you would prefer.

Treatments may be divided into two types, life-saving and life-sustaining.
Alife-saving treatment is given for a limited time to help your body
regain its normal function. A life-sustaining treatment provides a vital
function that your body has lost and is not likely to recover. Stopping life-
sustaining treatment usually results in death.

Consider these two points:

1. A treatment may begin as life-saving and, with long-term use, become
life-sustaining,. '

2. Whether a certain treatment will be helpful may depend more on the
situation in which it is used than on the treatment itself.

For example, mechanical ventilation (that is, breathing with the help of a
machine) for a sudden serious lung injury can be life-saving and lead to
full recovery. However, this treatment for a person with a chronic lung
disease may become life-sustaining. A person with a chronic lung disease
may not be able to live without the breathing machine.




A single treatment can have many effects. Avoid making general
judgments about a specific treatment. For example, rather than refuse a
treatment under all circumstances, some people ask that the treatment be
limited to a certain number of days or weeks. Other people ask that any
treatment be stopped as soon as the attending physicians believe the
treatment is no longer helpful.

When you request or refuse treatment in an advance directive, you are
giving advice rather than an order. However, an advance directive is
advice on which physicians’ orders for treatment are based. For example,
the policy at Mayo Clinic requires the consent of a patient (or of an
appropriate person making decisions for the patient) before a do-not-
resuscitate order is carried out. That is, unless you or your agent advises
otherwise, you will be resuscitated.

It is against the law to require anyone to write an advance directive in
order to receive health care or health insurance. If you do not write an
advance directive, and if you become incapable of making decisions about
your medical care, your physician will consult with your family to make
those decisions.

The following pages contain information about how Minnesota law
applies to advance directives and common medical procedures available
to save or sustain life. Definitions in the booklet may help you make
informed decisions and help you decide which procedures to accept, reject
or restrict during your medical care.




Health care
directives

Questions and Answers Regarding
Minnesota Law on Health Care
Directives®

Minnesota law allows you to inform others of your health care wishes.
You have the right to state your wishes or appoint an agent in writing so
that others will know what you want if you can’t tell them because of
illness or injury. The information that follows tells about health care
directives and how to prepare them. It does not give every detail of the
law. ‘

Q.
A

. A health care directive is a written document that informs others of

>0

What is a health care directive?

your wishes about your health care. It allows you to name a person
(“agent”) to decide for you if you are unable to decide. It also allows
you to name an agent if you want someone else to decide for you. You
must be at least 18 years old to make a health care directive.

Why have a health care directive?

" A health care directive is important if your attending physician

determines you can’t communicate your health care choices (because
of physical or mental incapacity). It is also important if you wish to
have someone else make your health care decisions. In some
circumstances, your directive may state that you want someone other

- than an attending physician to decide when you cannot make your

own decisions.

. Must I have a health care directive? What happens if I don’t have

one?
You don’t have to have a health care directive. But, writing one helps
to make sure your wishes are followed.

You will still receive medical treatment if you don’t have a written
directive. Health care providers will listen to what people close to you
say about your treatment preferences, but the best way to be sure your
wishes are followed is to have a health care directive.

Text in this section was prepared by the Minnesota Department of Health.

-10-



Q.
A.

>0
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“See the forms in the back pocket of this booklet called “An Advance Directive Form”

How do I make a health care directive?

There are forms for health care directives. You can get them from your
health care provider?, attorney or the Minnesota Board on Aging
(1-800-882-6262 or 651-296-2770). You don’t have to use a form, but
your health care directive must meet the following requirements to be

- legal:

e be in writing and dated.

e state your name.

e be signed by you or someone you authorize to sign for you, when
you can understand and communicate your health care wishes.

e have your signature verified by a notary public or two witnesses.

e include the appointment of an agent to make health care decisions
for you and/or instructions about the health care choices you wish
to make.

Before you prepare or revise your directive, you should discuss your
health care wishes with your doctor or other health care provider.

. I prepared my directive in another state. Is it still good?

Health care directives prepared in other states are legal if they meet the
requirements of the other state’s laws or the Minnesota requirements.
But requests for assisted suicide will not be followed.

What can I put in a health care directive?

You have many choices of what to put in your health care directive.
For example, you may include:

e the person you trust as your agent to make health care decisions for
you. You can name alternate agents in case the first agent is
unavailable, or joint agents. ‘

your goals, values and preferences about health care.

the types of medical treatment you would want (or not want).
how you want your agent or agents to decide.

where you want to receive care.

instructions about artificial nutrition and hydration.

mental health treatments that use electroshock therapy or
neuroleptic medications.

instructions if you are pregnant.

e donation of organs, tissues and eyes.

’

{(Mayo Clinic reference number MC2107-07) and “Minnesota Advance Psychiatric
Directive Form” (MC2107-08).

-11-
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e funeral arrangements.
e who you would like as your guardian or conservator if there is a
court action. :

You may be as specific or as general as you wish. You can choose
which issues or treatments to deal with in your health care directive.

Are there any limits to what I can put in my health care directive?
There are some limits about what you can put in your health care
directive. For instance:

e your agent must be at least 18 years of age.

e your agent cannot be your health care provider, unless the health
care provider is a family member or you give reasons for the naming
of the agent in your directive.

e you cannot request health care treatment that is outside of
reasonable medical practice.

e you cannot request assisted suicide.

. How long does a health care directive last? Can I change it?

Your health care directive lasts until you change or cancel it. As long
as the changes meet the health care directive requirements listed
above, you may cancel your directive by any of the following:

e a written statement saying you want to cancel it.

e destroying it.

e telling at least two other people you want to cancel it.

e writing a new health care directive.

. What if my health care provider refuses to follow my health care

directive?

Your health care provider must follow your health care directive, or
any instructions from your agent, as long as the health care follows
reasonable medical practice. But, you or your agent cannot request
treatment that will not help you or which the provider cannot provide.
If the provider cannot follow your agent’s directions about life-
sustaining treatment, the provider must inform the agent. The
provider must also document the notice in your medical record. The
provider must allow the agent to arrange to transfer you to another
provider who will follow the agent’s directions.

-12-



Q. What if I've already prepared a health care document? Is it still

A.

good?

Before August 1, 1998, Minnesota law provided for several other types
of directives, including living wills, durable health care powers of
attorney and mental health declarations.

The law changed so people can use one form for all their health care
instructions. '

Forms created before August 1, 1998, are still legal if they followed the
law in effect when written. They are also legal if they meet the
requirements of the new law (described above). You may want to
review any existing documents to make sure they say what you want
and meet all requirements.

What should I do with my health care directive after I have signed
it?

A. You should inform others of your health care directive and give people

copies of it. You may wish to inform family members, your health care
agent or agents, and your health care providers that you have a health
care directive. You should give them a copy. It’s a good idea to review
and update your directive as your needs change. Keep it in a safe
place where it is easily found.

If you want more information, contact your health care provider, your
attorney, the Office of the Ombudsman for Older Minnesotans (1-800-
657-3591 or 651-296-0382), or the University of Minnesota Extension
Service (1-800-876-8636 or 612-624-4900; e-mail:
order@dc.extension.umn.edu).

Facility and Provider Compliance Division
85 East Seventh Place, Suite 300
St. Paul, Minnesota 55101

-13-



Nominating a
guardian or
conservator

Mental health
directive

Other Questions About Advance
Directives

Q.
A.

What are guardians and conservators?

A guardian is a person named by a court to decide for you when you
cannot decide for yourself. A conservator is like a guardian but has
more limited powers to make decisions. A court will name a
guardian or conservator only if someone starts a court action to do
so. Your family or others may start the court action so that your
provider will know who can make the treatment decisions.

Q. Will my guardian or conservator be able to make health care

decisions for me?

A. Yes. If your guardian or conservator is acting in your best interest, he

>0

or she can consent to health care or refuse consent to health care on
your behalf.

. Can I name someone to be my guardian or conservator?

In Minnesota, the person you name as your agent is automatically
nominated as your guardian. Make sure the person agrees to be
named. If the court decides to appoint a guardian or conservator for
you, the court will appoint the person you nominate, unless the court
finds that your suggestion is not in your best interest at the time. If
you do not nominate a person to be your guardian or conservator,
the court will appoint someone for you.

. When will a guardianship or conservatorship become effective and

how long will it last?

A guardianship or conservatorship becomes effective when you
become unable to decide for yourself and the court names a guardian
or conservator. A guardianship or conservatorship may be
temporary or long-term. It depends on how long you cannot make
decisions for yourself. Once you can decide for yourself, you can ask
the court to restore your rights and end the guardianship or
conservatorship.

What is a mental health directive (also known as an advance
psychiatric directive)?

A mental health directive is a paper signed by you and two witnesses
explaining your wishes about “intrusive” mental health treatment. It
applies only to electroshock therapy and neuroleptic medication. In a
mental health directive you can write down the types of intrusive
mental health treatments you want or do not want. A mental health
directive is only effective when you cannot understand the treatment
to be given or are not capable of giving your consent to that treatment.

-14-



Q. Can I name someone to make mental health treatment decisions for

>0

>0

> 10

me?

Yes, you can name any competent person age 18 or older to decide
about intrusive mental health treatment if you become unable to make
decisions for yourself. This person is called an agent. Your agent is
required by law to follow your wishes.

What must I do to make a mental health directive?

To make your mental health directive effective you must do three
things. First, you must sign it. Second, you must have two witnesses
sign it. The witnesses must state that they believe you understand the
nature and significance of your directive. Last, you must give your
directive to your doctor or other mental health treatment provider.
You may also appoint an agent to make decisions about intrusive
mental health treatments by using the “Minnesota Advance Psychiatric
Directive Form” (MC2107-08) in the back pocket of this booklet. You
can appoint the same person to be your agent for intrusive mental
health treatments as you do for general health care decisions, or you

can decide to appoint two different people to make these different

kinds of decisions.

. Do providers have to follow my directive?

Your provider has to follow your directive if it is consistent with
reasonable medical practice and law and if treatments are available. If
the provider is unwilling to follow the directive, he or she must
promptly tell you and note in your medical record that he or she has
told you. A provider cannot require you to make a directive as a
condition of receiving services. If you are committed as mentally ill or
mentally ill and dangerous, a provider cannot use intrusive treatment
if your advance directive states you do not want it, unless a court
orders the treatment. If you are not committed, a provider cannot use

intrusive treatment against your wishes as stated in your directive

unless you are committed and a court orders the treatment.

Can I change my mind about my mental health directive?

You can cancel all or part of your directive at any time if you are
competent to do so. You should tell your provider that you do not
want any or a part of it to be followed. If you make changes, you
should write another directive. You should also tell others who know
about your directive that you have changed or cancelled it.
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Additional
guestions
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. Will I still be treated if I do not make an advance directive?

Yes. Making an advance directive is your choice. A provider cannot
discriminate against you based on whether or not you have an
advance directive.

. Who will make health care decisions for me if I do not have an

advance directive?

A. If you do not have an advance directive and cannot make your own

>0

> 10

health care choices, your providers will probably talk to your family
about what treatment is best for you. If there is disagreement,
someone may seek appointment of a guardian or conservator. If this
happens you have no control over who will be named, and you cannot
be sure your wishes will be followed. An advance directive gives you
the chance to let others know what treatment you want and who you
want to choose for you.

How do I express my wish to donate my organs for transplantation?
To make sure that others know of your wishes, notify your family,
your health care agent and your physician, and include specific
instructions in your advance directive. (See pages 3 and 5 of “An
Advance Directive Form,” MC2107-07, in the back pocket of this
booklet). If you do not specify your wishes in your advance directive,
your family members may be asked to make a decision upon your
death.

. How do I express my wish to donate my 'body to science?

Notify your family, your health care agent, your physician and your
funeral home director that you want to donate your body for medical
education. Include specific instructions in your advance directive (see
pages 3 and 5 of “An Advance Directive Form” in the back pocket of
this booklet), and give copies of all written instructions and forms to
those who will carry out your wishes at the time of your death. If you
wish to donate your body for research about a specific disease, make
arrangements with your primary care physician before death.
Otherwise, contact the organization (such as a specific medical
institution or school) where you want your body studied, and ask
what procedures to follow. Ask for information about matters such as
transportation expenses and funeral arrangements. In addition, make
alternate plans because sometimes a body is not acceptable for medical
education (for example, bodies are not acceptable if they have been
autopsied).
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