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“Patients need high quality
information to enable them to

make decisions about the care
and treatment they want. We
welcome this leaflet, which
supports our aim of ensuring
that patients are involved in
decisions about resuscitation as
they are in other decisions
concerning their treatment.”

Sir Liam Donaldson, Chief Medical Officer and
Sarah Mullally Chief Nursing Officer




This leaflet explains:

* what cardiopulmonary resuscitation (CPR) is;

* how you will know whether it is relevant to you; and
* how decisions about it are made.

It is a general leaflet for all patients but it may also be useful to your relatives, friends
and carers. This leaflet may not answer all your questions about CPR, but it should help
you to think about the issue. If you have any other questions, please talk to one of the
health professionals {(doctors, nurses and others) caring for you.

What is CPR?

Cardiopulmonary arrest means that a person’s heart and breathing stop. When this
happens, it is sometimes possible to try to restart their heart and breathing with
emergency treatment called CPR.

CPR might include:;

* repeatedly pushing down very firmly on the chest;

* using electric shocks to try to restart the heart:;

¢ ‘'mouth-to-mouth’ breathing; and

» inflating the lungs through a mask over the nose and mouth or tube inserted into
the windpipe.

Is CPR tried on everybody whose heart and breathing stop?

When the heart and breathing stop unexpectedly, for example if a person has a serious
injury or heart attack, the healthcare team will try CPR if it might help. A person’s heart
and breathing also stop working as part of the natural and expected process of dying.
If people are already very seriously ill and near the end of their life, there may be no
benefit in trying to revive them each time their heart and breathing stop. This is
particularly true when patients have other things wrong with them that mean they
don't have much longer to live. In these cases, restarting their heart and breathing may
do more harm than good by prolonging the pain or suffering of someone who is soon
to die naturally.

Do people get back to normal after CPR?

Each person is different. A few patients make a full recovery, some recover but have
health problems and, unfortunately, most attempts at CPR do not restart their heart
and breathing despite the best efforts of everyone concerned. It depends on why their
heart and breathing stopped working and the patient’s general health. it also depends




on how quickly their heart and breathing can be restarted.

Patients who are revived are often still very unwell and need more treatment, usually
in a coronary care or intensive care unit. Some patients never get back the level of
physical or mental health they enjoyed before the cardiopulmonary arrest. Some have
brain damage or go into a coma. Patients with many medical problems are less likely
to make a full recovery. The techniques used to restart the heart and breathing
sometimes cause side effects, for example, bruising, fractured ribs and punctured
fungs.

Am | likely to have a cardiopulmonary arrest?

The health professionals caring for you are the best people to discuss the likelihood of
you having a cardiopulmonary arrest. People with the same symptoms do not
necessarily have the same disease and people respond to illnesses differently. It is
normal for health professionals and patients to plan what will happen in case they have
a cardiopulmonary arrest. Somebody from the healthcare team caring for you,
probably the doctor in charge, will talk to you about:

¢ your illness;

¢ what you can expect to happen; and

¢ what can be done to help you.

What is the chance of CPR reviving me if | have a cardiopulmonary
arrest?

The chance of CPR reviving you will depend on:

» why your heart and breathing have stopped;

* any illnesses or medical problems you have (or have had in the past); and

* the overall condition of your health.

Attempted CPR is successful in restarting the heart and breathing in about 4 out of 10
patients. On average, 2 out of 10 patients survive long enough to leave hospital. The
figures are much lower for patients with serious underlying conditions. It is important
to remember that these only give a general picture and not a definite picture of what
you can expect. Everybody is different and the healthcare team will explain what CPR
could do for you.




Does it matter how old | am or that | have a disability?

No. What is important is:

e your state of health;

* your wishes; and

* the likelihood of the healthcare team being able to achieve what you want.

Your age alone does not affect the decision, nor does the fact that you have a disability.

Who will decide about CPR?

You and your doctor will decide whether CPR should be attempted if you have a
cardiopulmonary arrest. The healthcare team looking after you will look at all the
medical issues, including whether CPR is likely to be able to restart your heart and
breathing if they stop, and for how long. It is beneficial to attempt resuscitation if it
might prolong your life in a way that you can enjoy. Sometimes, however, restarting
people’s heart and breathing leaves them with a severe disability or only prolongs their
suffering. Prolonging life in these circumstances is not always beneficial. Your wishes
are very important in deciding whether resuscitation can benefit you, and the
healthcare team will want to know what you think. If you want, your close friends and
family can be involved in discussions. In most cases, doctors and their patients agree
about treatment where there has been good communication.

What if | don't want to decide?

You don‘t have to talk about CPR if you don’t want to, or you can put discussion off if
you feel you are being asked to decide too much too quickly. Your family, close friends
and carers might be able to help you make a decision you are comfortable with.
Otherwise, the doctor in charge of your care will decide whether or not CPR should be
attempted, taking account of things you have said.

If you are under 18 (16 in Scotland), your parents can decide for you.




What if we haven't decided and | have a cardiopulmonary arrest?

[Delete as appropriate]

England, Wales and Northern Ireland

The doctor in charge of your care will make a decision about what is right for you. Your
family and friends are not allowed to decide for you. But it can be helpful for the
healthcare team to talk to them about your wishes. If there are people you do (or do
not) want to be asked about your care, you should let the healthcare team know.

Scotland

Adults can choose somebody to make decisions for them (a ‘proxy’) by contacting a
solicitor if they cannot make decisions for themselves. If you have not formally chosen
a proxy, the doctor in charge of your care will make a decision about what is right for
you. Your family and friends are not allowed to decide for you. But it can be helpful
for the healthcare team to talk to them about your wishes. If there are people you do
(or do not) want to be asked about your care, you should let the healthcare team
know.

| know that | don’t want anyone to try to resuscitate me. How can |
make sure they don't?

If you don’'t want CPR, you can refuse it and the healthcare team must follow your
wishes. You can make a living will (also called an ‘advance directive’) to put your wishes
in writing. If you have a living will, you must make sure that the healthcare team knows
about it and puts a copy of it in your records. You should also let people close to you
know so they can tell the healthcare team what you want if they are asked.

If it is decided that CPR won't be attempted, what then?

The healthcare team will continue to give you the best possible care. The doctor in
charge of your care will make sure that you, the healthcare team, and the friends and
family that you want involved in the decision know and understand the decision, unless
you don‘t want to talk about it. There will be a note in your health records that you are
‘not for cardiopulmonary resuscitation’. This is sometimes called a ‘do-not-attempt-
resuscitation’ or DNAR decision.

What about other treatment?
A DNAR order is about CPR only and you will receive all the other treatment you need.




Decisions Relating

What if | want CPR to be attempted, but my doctor says

it won't work?

Although nobody can insist on having treatment that will not work, no doctor would
refuse your wish for CPR if there was any real possibility of it being successful. If there
is doubt whether CPR might work for you, the healthcare team will arrange a second
medical opinion if you would like one. If CPR might restart your heart and breathing,
but is likely to feave you severely ill or disabled, your opinion about whether these
chances are worth taking is very important. The healthcare team must listen to your
opinions and to the people close to you if you want them involved in the discussion.

What if my situation changes?
The healthcare team will review decisions about CPR regularly [insert local information
about frequency of review] and if your wishes or condition change.

What if | change my mind?
You can change your mind at any time, and talk to any of the healthcare team caring
for you.

Can | see what's written about me?

Yes, you can see what'’s written about you. The healthcare team will make a note of
what you say about CPR and of any decisions that are made. You can ask the
healthcare team to show you your records and, if there is anything in them that you
do not understand, they will explain it to you. You also have a legal right to see and
have copies of your records.

Who else can | talk to about this?

[Contact information to be added locally. Wherever possible, direct contacts to be given
so that the health care team is not the "gatekeeper" to further support.

» Counsellors

* Spiritual carers (such as a chaplain)
* Independent advocacy services

* Patient support groups]

If you feel that you have not had the chance to have a proper discussion with the
healthcare team, or you are not happy with the discussions you have had, please
contact ... who can help you or the people close to you and deal with your
suggestions, worries or complaints.
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Preface to Advance Statements About Medical Treatment :

In 1997, the Government for England and Wales announced that it believed there to be a clear need for
reform of the law to improve and clarify decision-making processes for people unable to make decisions for -
themselves, or people who cannot communicate their decisions. It based this view on the extensive work the
. English Law Commission had undertaken In the preceding six years. The Law Commission had investigated
and proposed improvements to the law in this area, including a proposal to introduce legislation to put
advance directives on a statutory footing: This was one of the issues on which the Government consulted in
1997. , ' ‘

The BMA's code of practice on advance decision making came about in response to a call for guidance from
the House of Lords Select Committee on Medical Ethics. [1] Published two years before the Government's
consultation, it describes the common law and the BMA's views on advance degisions. It includes advice on
drafting and implementation, and describes the responsibilities of health professionals. It has sold over 4000
copies, and in excess of 13,000 summaries have been distributed.

Following its consultation, the Government in October 1999 published detailed proposals for law reform.[2]
The Lord Chancellor's Department stated its intention to legislate to give statutory recognition to the
definitions of capacity and best interests, and to clarify the basis on which decisions may be made on behalf
of incapacitated adults. It also proposed to make provision for the appointment of proxies entitled to take.
medical treatment decisions. Advance directives, however, are not part of the legislative plans. Instead, the
Government published clear statement of the present legal position, '

*The ‘current law and medical practice is as follows. It is a general principle of law énd medical practice that all
adukts have the right to consent to or refuse medical treatment. Advance statements are a means for patients
to exercise that right by anticipating a time when they may lose the capacity to make or communicate a -
decision.. .



*Adults with capacity have the right to refuse or withdraw their consent to medical treatment. We do not
accept that the decision has either to be reasonable or has to be justified to anyone apart from the individual
who is making the decision. [t follows that the Government respects the right of people with capacity to be
able to define, in advance, which medical procedures they will and will not consent to at a time when that
individual has become incapable of making or communicating that decision."

The Government went on to cite the legal cases in which the courts have approved this principle. It also
reported that response to its consultation exercise showed a wide range of views on what is a complex and
sensitive subject. Some people believe that advance statements are morally wrong and tantamount to
euthanasia. Others see them as a natural extension of the rights of individuals to make decisions for
themselves. Given the division of opinion and the flexibility inherent in developing case law, the Government
chose not to legislate at the present time. It made the following statement.

“The Government is satisfied that the gurdance contained in case law, together with the Code of Practice

"'Advance Statements About Medical Treatment' published by the British Medical Association, provides
sufficient clarity and flexibility to enable the validity and applicability of advance statements to be decided on a
case by case basis. However, the Government intends to continue to keep the subject under consideration in
the light of future medical and legal developments.*

In Scotland, there has been a similar process which has led to the Adults with Incapacity {Scotland) Act 2000.
Consultation papers to discuss the scope of legislation have made some reference to advance directives, but
the Act makes no reference to these, In other words, a policy decision to omit advance directives has again
been made.

The BMA believes that limited legislation to translate the common law into statute and clarify the non-liability
of doctors who act in accordance with an advance statement would be helpful. In the absence of this,
however, we welcome the Government's statement of the legal posmon and recognition of the BMA's Code of
Practice.

Dr Michael Wilks ,
Chairman, BMA Medica! Ethics Committee

4 April 2000

1. British Medical Association. 'Advance statements about medical treatment' London: BMA, 1995

2. Lord Chancellor's Department. 'Making decisions' The Governments proposals for making decisions on
behalf of mentally incapacitated adults. London: HMSO October 1999.

Part | - Background

1 Introduction

This guidance is a response to the House of Lords Select Committee on Medical Ethics, which in 1994 called
for a Code of Practice on advance directives for health professionals. A multi-professional group under the
aegis of the British Medical Association and medical and nursing Royal Colleges undertook the task of

_ drafting it. Oral and written evidence was received from a wide range of individuals and groups. We wish to
thank them for their help.

The Code takes a broad and essentially practical approach. It considers a range of advance statements,
rather than limiting itself to those which have *directive” force. It advises that there are both benefits and
dangers to making treatment decisions in advance. Health professionals and patients should be aware of
both. Nevertheless, carefully discussed advance statements have an important piace in the development of a
genuinely more balanced partnership between patients and health professionals. inevitably, the concept of
shared decision-making lmphes a renegohatlon of the traditional scope of clinical discretion in favour of
accommodating patlents views, This is part of a growing trend of people takmg greater personal responsibility
for their health. It is to be welcomed.

Special importance attaches to a person's des:re to make the manner of theit dymg consistent with the pattern
. oftheir life.

But sensitive and compassionate management of death is only one aspect of a longer dialogue about choice
which should occur between those giving and those needing health care. The Code does not restrict advance
" statements to discussions about death but recognises their potential value in other situations where people
wish to influence what happens to them after the onset of mental incapacity. Nevertheless, advance
statements appear to have only limited value in relation to the treatment of recurrent episodic mental iliness.
This is a unique area in which patients are unable to refuse the compulsory detention and treatment for ‘
mental disorder authcrised by mental health legislation, although natice of their preferred treatment options



may be helpful. :

We endorse the recommendation of the Select Committee that health professionals should have training
appropriate to their ethical responsibilities. Training must include the skills of sensitive communication and
receptivity. Sensitive, continuing dialogue is given high priority, for example, in the paliiative care setting which
provides some effective models of oral advance statements. .

1.1 This Code reflects good clinical practice in encouraging dialogue about individuals' wishes concerning
their future treatment, It does not address euthanasia, assisted suicide or methods for aliocating health
service resources, These are entirely separate from advance statements.

1.2 At all stages of life, imely discussion of treatment options is an important part of the duty of care owed by
health professionals to those who consult them. Recognising and respecting the individual patient’s values
and preferences are fundamental aspects of good practice.

The Code seeks to divorce "advance directives” from practices of euthanasia and assisted suicide and places
statements and directives within an accepted framework of discussion and communication.

2 Definitlons

2.1 Advance statements: People who understand the implications of their choices can state in advance how
they wish to be treated if they suffer loss of mental capacity, Just as adults must be consuited about treatment
options, young people under the age of majority (age 18) are entitled to have their views taken into account.

An advance statement (sometimes known as a living will) can be of various types (see also figure 1):

¢ arequesting statement reflecting an individual's aspirations and preferences. This can help health
professionals identify how the person would like to be treated without binding them to that course of
action, if it conflicts with professional judgement. .

¢ a statement of the general beliefs and aspects of life which an individual values. This provides a

summary of individual responses to a list of questions about a person's past and present wishes and
future desires. It makes no specific request or refusal but attempts to give a biographical portrait of the

individual as an aid to deciding what he or she would want,
+ a statement which names another person who should be consulted at the time a decision has to be
made. The views expressed by that named person should reflect what the patient wouid want. This can

supplement and clarify the intended scope of a written statement but the named person's views are
presently not legally binding in England & Wales. In Scotland, the powers of a tutor dative may cover

such eventualities, : : . .
e aclear instruction refusing some or all medical procedures (advance directive). Made by a competent
adult, this does, in certain circumstances, have legal force.
¢ astatement which, rather than refusing any particular treatment, specifies a degree of irreversible
deterioration {such as a diagnosis of persistent vegetative state) after which no life sustaining treatment
should be given. For adults, this again can have legal force. - ‘

o acombination of the above, including requests, refusals and the nomination of a representative. Those
sections expressing clear refusal may have legal force in the case of adult patients.

Figure 1: Types of advance statement (living will) -

Requesting Stating Stating Naming a Advance
or general refueal of the
Anthorizing values Preference friend treatment in
treatment

Evaluation
by health

Clinical judgmant sbont
Approprists treatment

Professional judgment of
the patient's interest

Treatment or non*treatment
decixion




An advance statement can be a written document, a witnessed oral statement, a signed printed card, a smart
card or a note of a discussion recorded in the patient's file. only a clear refusal of particular treatment by an
adult has potential legal force. Clear general statements of preferences should be respected if appropriate but
are not legally binding. Any advance statement (whether a consent or refusal, written or oral) is superseded
by a clear and competent contemporaneous decision by the individual concerned. In the case of young
people under the age of majority (age 18), advance statements should be taken into account and
accommodated if possible but can be overruled by a court or a person with parental responsibility,

Medical treatment decisions are seidom choices made once for all time but involve a series of steps as a
patient's clinical condition changes and his or her understanding of the rea!l and potential implications
develops. Profoundly life-affecting treatment decisions are often made against a background of uncertainty,
since medicine itself is uncertain and because-new technigques are constantly evolving. The progress or
remission of a disease can be affected by physiological or psychological factors unique to the individual. Each
stage of treatment involves discussion between patients and health professionals. Loss of mental capacity
robs people of the opportunity to participate in the dialogue or to re-assess their options. Advance statements
are an imperfect substitute, but for some they are the only means of expressing their wishes about what they
want to happen.

2.2 Advance directives (refusals): Competent, informed adults have an established legal right to refuse
medical procedures in advance. An unambiguous and informed advance refusal is as valid as a
contemporaneous decision. Health professionals are bound to comply when the refusal specifically addresses -
the situation which has arisen. Refusal is a serious matter, ideally to be considered in discussion with health
professionals.

Since no-one can demand that medical treatment be given, statements purporting to "direct or instruct health
professionals are necessarily refusals. Although a clear refusal is potentially legally binding, a refusal
seriously likely to affect other people adversely {such as exposing them to the risk of harm) may be
invalidated. This includes a refusal of basic care.

Competent adults have an established legat right to reject medical advice, assessment or treatment, except in
cases where this harms others or conflicts with legislation (see section 4).

What can be refused contemporaneously can also be refused in advance. All advance decisions carry some
risk of error in evaluating possible future events and feelings. The legally binding nature of a competent
advance refusal may increase the gravity of the risk. When people decide to take on these risks, itis
important that health professionals provide factual information to help them (see saction €). Young pecple
under the age of majority cannot rnake legally binding treatment refusals although their WIshes should be
taken into consideration.

2.3 Care: Basic care means those procedures essential to keep an individual comfortable. The administration
of medication or the performance of any procedure which is solely or primarily designed to proved comfort to
the patient or alleviate that person's pain, symptoms or distress are facets of basic care. In each case, health
professicnals must continually assess the scope of measures essential for the patient's comfort. Aithough the
-law on this matter is not clear, this Code proves that as a matter of public policy, pecple should not be able to
refuse basic care in advance or instruct others to refuse on their behalf (see also segtion §).

The adult patient's right to refuse medical interventions is well recognised by the comman law. There are no
clearly defined limits as to the sort of care or treatment which an informed, competent adult can refuse.
- Statutory powers under public health and mental health legislation, however, recognise a public interest in
limiting in exceptional cases an individual's freedom to refuse medical examination and hospitalisation. These
laws are based on the presumption that people cannct exercise their freedom in a manner which puts others
at risk of harm. The Code reflects the view that a certain minimal level of intervention ("basic care) should be
given notwithstanding a patient's refusal, since failure to do so exposes nurses, doctors and possibly other
patients to unacceptable harms or burdens.
Defining "basic care” is problematic. A definition too tightly drawn may lead to unmtentlonal omissions;
whereas a definition which is too wide gives rise to uncertainty. In the face of an apparently valid refusal of all
interventions, the Code recommends that only those measures essential for patient comfort can be given.
These will require constant reappraisal in each individual case and attention must be paid to the individual's
verbal and non-verbal indications of his or her comfort needs. It is generally accepted that basic care includes
warmth, shelter, pain relief, management of distressing symptoms, such as breathlessness and vomiting, and
hygiene measures, such as management of incontinence. Recognising that near the end of life, patients
seldom want nutrition or hydration, basic care would nevertheless include measures such as moistening a
patient's mouth as necessary for comfort,
This is a controversial area where lawyers and courts may differ. The Code advises that since the comfort of
the mentally incapacitated person is the prime criterion, appropriate food or drink should be made available
for {but not forced upon) those who manifest a clear desire for it. The implication of this recommendation is
that an advance refusal of oral feeding can be withdrawn by a person who retains sufficient mental capacity to
indicate a desire for it. Nutrition and hydration should not be given to a person who indicates opposition.
Invasive measures such as tube feeding should not be instituted contrary to a clear advance refusal.

In cases of disagreement or the need for greater clarity on the issue of refusal of basic care in an individual
case, application should be made to the courts for clarification.

2.4 Capacity: Indicates an ability to understand the implications of the particular decision which the individual



purports to make. The High Court has held that a person has capacity if he or she can understand and retain
the information relevant to the decision in question, can believe that information and can weigh that
information in the balance to arrive at a choice.[1] (For assessment of capacity, see section 8).
“Capacity” is a legal term. Capacity and competence are used interchangeably in this document. People who
lack the ability to understand the ramifications of financial decisions, for example, may well understand the
implications of medical treatment. A distinction is drawn between an ability to understand and the fact of
having actually understood. People who possess the ability may make an invalid decision if it has not been
explained in a manner they can be said to have understood. Although they may understand and weigh the
implications, young people under the age of majority do not have the same rights at law as an adult {see

e

Part i - Making Treatment Cholces
3 Making Treatment Cholces :
3.1 Adults can refuse clinical procedures contemporaneously or in advance of deteriorating menta! capacity.
Although no parallel right to insist upon a specific procedure or to order one of various treatment options is
recognised in law, dialogue with patients about the choices facing them is an essential part of ethical health-
care. Patients may properly expect to be provided with the details they need in an accessible form to allow
them to make informed choices.
Statements expressing requests or preferences are not legally binding but should be respected and complied
with if appropriate. Patients may prefer not to make a legalistic document but to talk to a doctor or nurse about
their wishes and have these reflected in their notes. In such cases, patients should be encouraged to check
the notes made about them to ensure they agree with what is written.
3.2 Discussion of options should be responsive to a patient's actual anxieties rather than trying to shape the
patient's wishes to a preconceived standard format. :
Patients may feel it is less threatening to talk about future options in a GP or outpatient setting. Continuous
discussion, noted in the patient record, Is a pattern which has developed in British palliative care services.
Although we recognise there may be value in developing a standard format for advance statements, in
practice this would be likely to undervalue those alternative methods for expressing preferences, including an
oral statement. ' ‘ : : _
3.3 Many personal, non-clinical issues influence how competent people reach decisions. When decisions are
made on behalf of people who cannot choose for themselves, their previously expressed wishes and values-
should be taken into account. '
it is principally for the individual to decide what is right for him or herself, The best outcome from a clinical
perspective, although an important part of the evaluation, is seldom the sole consideration for an individual,
Heaith professionals have legal and ethical obligations to act in the best interests of those for whom they have
undertaken a duty of care. judgement of what constitutes an individual's best interests rests upon the
ascertainable past and present wishes and feelings of the individual as well as clinical factors,
3.4 An advance directive is not restricted to care in hospital. it may also cover care at home, in a nursing
home ot in a hospice. ‘
There may be misapprehensions that advance directives (refusals), which can have legal force, only apply in
certain locations or if counter-signed by a doctor as witness. No such requirements are recognised at '
common law. A

4 The Legal Posltion

4.1 Common law establishes that an informed refusal of treatment made in advance by an adult who
understands the implications of that decision has the same legal power as a contemporaneous refusal. In
order to be legally binding, the individual must have envisaged the type of situation which has subsequently
arisen. In all circumstances, a contemporaneous decision by a competent individual overrides previously
expressed statements by that person.

4.1.1 Consent and reatment refusal .

A conscious, mentally competent adult cannot be given treatment without his or her valid consent. Consent
may not be valid if insufficient relevant information is given. It is illegal and unethical to treat an adult who is
capable of understanding and willing to know, unless the nature of the procedure, its purpose and implications
have been explained and that person's agreement obtained.

The right to refuse screening, diagnostic procedures or treatment can be for reasons which are "rational,

" irrational or for no reason".[2] The Court of Appeal held in 1992 that an adult is entitled to refuse treatment,
irrespective of the wisdom of that decision.[3] For the refusal to be valid, however, health professionals must
be satisfied that the patient's capacity at the time of deciding was not atfected by iliness, medication, false
information or pressure from other people (see section 8 for assessing mental capacity). Discussing the legal
duties of health professionals in relation to a patient's refusal of treatment Lord Donaldson stated that:
"Doctors faced with a refusal of consent have to give very careful and detailed consideration to the patient's
capacity to decide atthe time when the decision was made. it may not be the simple case of the patient
having no capacity because, for example, at that time he had hallucinations. it may be the more difficult case
of reduced capacity at the time when his decision was made. What matters is that the doctors should consider
whether at that time he had capacity which was commensurate with the gravity of the decision which he



purported to make. The more serious the decision, the greater the capacity required. If the patient had the
requisite capacity, they are bound by his decision, If not, they are free to treat him in what they believe to be
his best interests®.{4] - .

4.1.2 Advance consent
Some advance statements provide not only for refusal of treatment but for the option of asklng "to be kept
alive for as long as reasonably possible using whatever forms of treatment are available”. To the extent that
they demand the continuation of futile treatment or treatment which the health care team can no longer justify
as serving the patient's best interests, they have no legal force. They may also permit personal requests such
as preservation of life until a particular nominated person can be called to the bedside to say goodbye. One of

the important points about this type of statement is that it shows that advance decision-making concerns a
right to choose rather than a right to die.

4.1.3 Advance refusal
Adults who are capable of making current medical decisions for themselves can, if propetly informed of the
implications and con sequences, also refuse in advance medical treatment which might be necessary when

their capacity will be impaired. In the Bland case,[5] Lord Goff of Chieveley said "it has been held that a
patient of sound mind may, if properly informed, require that life support should be discontinued. The same
principle applies where the patient's refusal to give his consent has been expressed at an earlier date, before
he became unconscious or otherwise incapable of communicating it".

The patient must have possessed insight into the implications of refusing treatment at the time of making the
advance refusal in order for it to be valid. It is irrelevant whether the refusal is contrary to the views of most
other people or whether the person lacks insight into other aspects of life as long as he or she is able to
decide on the one matter in question. When a Broadmoor patient refused amputation of his gangrenous foot,

the High Court held this to be a valid refusal currently and for the future, desplte the fact that the man held
demonstrably erronecus views on other matters.[G]

4.2 Young people under the age of majority do not have the same rights at law as adulits. it is good practice,
however, for children and young people to be kept as fully informed as possible about their care and

treatment. The Children Act 1989 emphasises that the views of minors should be sought and taken into
account in matters which touch on their welfare. Where appropriate, they should be encouraged to take
decisions jointly with those with whom they have a close relationship, especially parents.

Competent patients of any age should feel confident that their views count and are respected. Children and

young people do not have the same legal rights as adults and should be informed that, although efforts will be’

. made to meet their wishes, in cases of disagreement about measures conducive to their welfare their own
views will not necessarily be determinative. Discussion with young people should be structured so as to help
them identify their own wants and needs but they should also be encouraged to take decisions jointly with
those with whom they have a close relationship, especially parents.

4.3 Advance statements are not covered by legislation. In cases of confiict with other fegal prowsuons,
advance statements are superseded by existing statute. The terms of the mental Health Acts take precedence
and must prevail regarding treatment for mental disorder. A compulsorily detained adult can make a legally
binding advance refusal of treatment not covered by the mental health legisiation. Where appropriate,
patients' preferences should be included in treatment plans for both informal and detained patients.

‘There is no statute on advance statements although common Jaw recognises the legal force of advance
directives (refusals of treatment). Nevertheless even clear and specific advance directives {refusals) are
superseded by existing Acts of Parliament. Conflict might arise between an advance directive, which would
otherwise be legally binding, and the legal authority to give treatment under the Mental Health Acts. The
provisions of the Mental Health Act 1983, Mental Health (Scotland) Act 1984, and the Mental Health (Northern
Ireland) Order 1986 authorise the assessment of individuals, their admission to hospital or to guardianship
and if necessary medical treatment or care without the:r consent. A patient may be compulsorily admitted to
hospltal under the Act where it is necessary:

- in the interests of his or her own heatth

- or in the interests of his or her own safety

- or for the protection of other people{?] ‘
Any provisions of advance directives refusing treatment of mental illness are rendered invalid in -
circumstances where the patient is legally detained for treatment.

Treatment under the Mental Health Act 1983 in England and Wales is covered by guidance given in the Code
.of Practice,[8] chapter 15 of which discusses the principles of patient consent in the context of treatment for
mental disorder. It emphasises the importance of treatment plans for both informal and detained patients,
including advice about the desirability, wherever possible, of discussing the whole plan with the patient.
Patients' advance statements or preferences regarding treatrent options should also be included in the plan
and in the discussion of immediate and long-term goals. Any part of an advance statement or directive
{refusal) which refers to medical treatment outside the scope of the mental health legislation requires careful
consideration.

5 Public Policy -
- 5.1 Advance statements refusing basic care and maintenance. of an incompetent person 's comfort should not,
as a matter of public policy, be binding on care providers. Although the law on this matter is not free from



doubt, this Code provides that people should not be able to refuse basic care in advance or instruct others to
refuse it on their-behalf, . ' :

Personal autonomy, although important, cannot always be an overriding ethical principle. In most situations,
the individual's right to refuse treatment outweighs any competing interests, including the wishes of other
people. in exceptional circumstances, the individual's choice has unaceeptable consequences, such as
potentially serious harm for others which is sufficient to outweigh the patient's right of refusal. Others may be
harmed if refusal of basic care leads, for example, to the spread of infection.

Caring for a person whose pain or symptoms are not sufficiently relieved as a result of an advance refusal
may impose an intolerable burden on those around them, and abandonment of an incapacitated person is
unacceptable, :

Our view, that individuals cannot validly refuse basic care, does not necessarily imply that health
professionals are obliged to provide every facet of basic care. They should, rather, provide that which is
reasonable in the circumstances. Some patients are prepared to tolerate a degree of discomfort and reduced
medication, for example, in order to remain sufficiently alert to enjoy the company of visitors. Particularly in a
palliative care setting, medicaf and nursing procedures are continually adjusted to suit the patient's
requirements without infringing upon those of other patients or carers,

5.2 In the absence of an advance statement by a person who is now incapable of deciding, heaith
professionals have a duty to act in that person’s best interests. ‘

5.3 Relatives’ views may help in clarifying a patient's wishes but relatives' opinions cannot overrule those of
the patient or supplant health professionals' duty to assess the patient's best interest.

The assessment of a person's best interests includes consideration of what he or she would have wanted, if
that can be discerned from people close to the patient or from previous remarks recorded in the patient's
notes (see also section 10 on implementation).

Part Il - Drafting '

6 Making an Advance Statement

6.1 Although oral statements are equally valid if supported by appropriate evidence, there are advantages to
recording one's general views and firm decisions in writing. Advance statements should be understood as an
aid to, rather than a substitute for, open dialogue between patients and health professionals, :
Opportunistic or casual remarks by a healthy person reflecting distaste for lite-prolotiging treatment in the
hypothetical event of incapacity are unlikely to meet the evidential requirements necessary to indicate an
informed and considered decision. A general expression of views cannot be accorded the same welight as a
firm decision. If representative of consistently manifested values, however, oral remarks contribute to the
evaluation of the patient's interests. If witnessed and made by an informed individual, they could carry legal
weight. .
Many patients only lose capacity shortly before death. If suffering from iliness requiring long-term in-patient or
out-patient care, they have opportunities for discussion with the health-care team over a long period. They
may feel their wishes are sufficiently well known or reflected in the notes so that there is no need to write them
down. In hospice or specialist palliative care settings, this form of oral advance statement or directive {refusal)
is common practice and appears to be respected, '

In other situations, there is a risk that written advance statements might reduce rather than enhance the
opportunities for discussion since inhibitions about raising the matter with heatth professionals lead some
people to draft them in isolation. Individuals making an advance statement have to cope with difficult
questions of their own mortality and loss of mentat abilities as well as preparing for the fact that others may
have to make crucial decisions of life and death for them. In such a situation, the patient will need counselling.

6.2 Written statements should use clear and unambiguous language. They should be signed by the individual
and a witness. Model forms are available but clear statements in any format cormmand respect.

There are no specific legal requirements concerning the format of the statement. The minimum requirements
for the statement to be legally valid concern only the individual's competence, awareness of the impiications
of the decision and the relevance of the decision to the circumstances which arise (see sagtion 4).

Itis clear that some people have a false impression that a written, witnessed statement carries more weight
than their contemporaneous oral consent or refusal and so make statements for the wrong reasons. Health
professionals must be aware of this and make all reasonable efforts to prevent such misunderstanding.
Health professionals can give advice that will lead to a well balanced declaration and they should be aware
that their opinions and attitudes are likely to be influential even if they personally do not see the importance of
writing an advance statement. They should record the patient's wishes about treatment and non-treatment in
their own notes.

6.3 Patients have a legitimate expectation of being provided with information in an accessible form to allow
them to make informed choices. Health professionals should ensure that the foreseeable options and
implications are adequately explained, admit to uncertainty when this is the case and make reasonable efiorts
to discover if there is more specialised information available to pass on to the patient. An open attitude on the
part of heatlth professionals and a willingness to discuss the advantages and disadvantages of certain options
can do much to establish trust and mutual understanding. ‘ '

Foreseeable deterioration of mental faculties should be raised sensitively so that people can plan ahead



without being pushed into committing themselves to a particular course. Any diagnosis of a life-threatening
illness or deteriorating mental capacity must be backed by support and information so that patients can
understand how their previous expectations for the future will be affected. The giving and receiving of bad
news is likely to mark a new stage in the relationship between the patient and those providing health care.
The existence of opportunities and receptiveness to discussion will affect how both sides experience the
patient's illness. Insensitivity or lack of communication impacts on both. Good communication is not an
optional extra service but an essential part of health care. It is important that health professionals have access
to training in effective communication skills, and that there is a significant take-up of these opportunities.

GP practices may establish counselling and support sessions for people with conditions such as Alzheimer's
Disease. Funding may come from the GP's Health Promotion Budget. Some surgeries and hospitals make
available leaflets to help people consider treatment options in advance. People should be encouraged to take
time to consider the issues carefully and ask questions. Routine consultation with the GP or practice nurse
can provide such opportunities. Continuing specialist consultations, such as pain management clinics, also
allow options to be discussed over a period of time.

6.4 Admittance to hospital, with its associated anxieties, is not generally a good time to raise the subject of
anticipatory choice. Exceptions arise when the impetus for discussion comes from the patient or when
sensitive discussion of cardiopulmonary resuscitation would be appropriate.

Admittance to hospital for treatment is stressful. Nevertheless, discussion of treatment options will sometimes
arise then, either at the patient's initiation or because the patient's views need to be sought about
cardiopulmonary resuscitation (CPR}). Discussion of resuscitation with all patients is inappropriate. The benefit
and the patient's views may be beyond doubt, or there may be no expectation of CPR providing medical
benefit. Sensitive exploration of the patient’s wishes about CPR should be undertaken with patients who are
at risk of cardiac or respiratory failure or who have a terminal iliness. ldeally this should be done by the
consultant. The views of the patient, where these can be ascertained, should be documented in the patient's
records.

6.5 Advance statements should not he made under pressure. Professionals consulted at the drafting stage
should take reascnable steps to ensure patients' decisions are not made under duress. Statements may
evolve in stages over a pericd of time and discussion. it is inadvisable to conclude refusals or complicated
statements in one discussion without further review. Patients should be reminded about the desirability of
reviewing their statement on a regular basis, although a statement made fong in advance is not automatically
invalidated.

Time and supportt are required to come to terms with the full implications of bad news. Some people make
clear that they do not want to know or else accept the knowledge in progressive stages. After considering the
opticns, some patients will prefer decisions to be made for them by health professionals or other people they
trust,

Health professionals and lawyers are often consulted at the time of drafting an advance statement. Ifin the
course of discussing the statement they suspect there may be duress, they should take steps to counter it.
This might, for example, take the form of arranging independent counselling for the patient.

Statements made long in advance of incapacity are not invalid but a regularly reviewed document is more
likely to be applicable to the circumstances. Views change over time and, as the House of Lords Select
Committee noted, "disabled individuals are commaonly more satisfled with their life than able-bodied people
would expect to be with the same disability. The healthy do hot choose in the same way as the sick".[9]

6.6 Patients should be advised to avoid rushing into specifying future treatment when they have only recently
received a prognosis or when they may be unduly influenced by others or depressed.

6.7 Hospital managers and GP practice managers need to consider how to respond to the increasing desire
by patients to plan ahead on the basis of accurate health information and advice.

There is no ideal moment to make an advance statement but there are clearly times which should be avoided.
" Health professionals providing information about prognosis or treatment optlons should advise patients of the
risks of a premature or ill-considered decision.

Managers need to consider the provision of appropriately skilled staff, with time to discuss treatment
implications. Giving bad news and helping patients make decisions on the basis of it is not a matter to be
finalised on one occasion and adequate opportunities for discussion will need to be built into the health-care
budget. Some hospitals retain specialised counsellors who provide information and support for in-patients and
outpatients. With home visits they also have opportunmes to discuss the options with other people who the
patient wants to involve. Hospice outreach services and community nurses may also become involved in
carrying out such a role. General practices and hospital policy makers will need to consider how to respond to
patient demand for this type of service.

6.8 When responding to a request for assistance with advance statements, there are fundamental issues
health professnonals should consider:

o Does the patient have sufficient knowledge of the medical condition and possible treatment options if
there is a known lliness?

¢ |s the patient mentally competent?
¢ 1s it clear that the patient is reflecting his or her own views and is not being pressured by other people?



Patients may have an unrealistic view of what medical science can or cannot do for them. Media reports
sometimes result in an emotional declaration being written by people in a panic. There s a risk that such
statements may take on a life of their own at a crucial moment without the writer having really foreseen the
conseguences. Impulsively written texts could be dangerous for the patient and confusing for the health team.
Health professionals should attempt to give as much relevant factual information as possible in a form which
the patient can assimilate. Often it will be difficult to avoid euphemisms and to give patients a clear view of the
likely progression of the disease without also alarming or depressing them.

There are various opportunities for health professionals working in the community to discuss anticipatory
decisions, such as when a person joins a GP practice or at times when regular health checks allow time for
discussion with the doctor or practice nurse. :

6.9 There are both advantages and disadvantages to making anticipatory decisions. Advance refusals are
likely to be legally binding. Health professionals should try to ensure that patients are aware of drawbacks as
well as advantages.

People are influenced by the type of advice and information they receive and how the options are portrayed to
them. They need accurate information about the potential advantages and disadvantages of deciding in
advance. Advance statements can have psychological and other benefits. Initiating discussion may clarify
choices and enhance trust. Recording decisions gives a sense of control and peace of mind. Anecdotal
reports recount cases of statements stored away by people who apparently made no effort to communicate
their wishes; the discussion and dratfting exercise apparently being sufficient. Statements can guide health
‘professionals in difficult cases and remove the burden on people close to the patient.

The disadvantages include the risks of pressure or other forms of abuse and the impossibility of predicting
how one might adapt to disabilities. Misdiagnosis might occur and unforeseen treatments may be developed.
People might forget to amend the statement if their views change. Badly drafted statements can mislead or
cause confusion and result in patients being treated differently than they intended or not treated at all.

7 Contents of Advance Statements _

7.1 Advance statements may list the individual's values as a basis for cthers to reach appropriate decisions.
They may request all medically reasonable efforts he' made to prolong fife or express preferences between
treatment options.

Advance statements can cover a range of matters, including both general views and specific decisions.
Authorising statements (advance consent), although legally unenforceable, assist health professionals to
accommodate decisions which are so personal that only the individual concerned could make them. A key
concern for many people is to be able to say where they would like to be cared for and where they wish to die
or who they want called to their bedside. _

it is sometimes thought that clear and explicit advance refusals will most likely apply to futile treatments, Good
professional practice should, in any event, ensure that these are not administered, and the courts have made
clear that health professionals cannot be required to give treatment contrary to clinical judgement. Statements
of advance consent are thus often seen as of more use and advance statements of views and preferences
may be particularly helpful in non-emergency situations in determining what is in the patient's best interests,
7.2 Advance directives are specific refusals of treatment and can be legally binding (see section 4).

7.3 Adults cannot authorise or refuse in advance, procedures which they could not authorise or refuse
contemporaneously. They cannot authorise unlawful procedures or insist upon futile or inappropriate
treatment. : ' '

As a matter of public policy, we have also stated that people should not be able to require withdrawal of basic
care and comfort measures (see gection 5).

7.4 Women of child bearing age should be advised to consider the possibility of their advance statement or
directive being invoked at a time when they are pregnant. A waiver covering preghancy might be written into
the statement. '

7.5 if a patient is detained under the Mental Health Act, drugs with potentially damaging side effects may
sometimes have to be prescribed without prior discussion with the patient. When the patient regains insight,
advance statements about preferences between equally viable options for future treatment can be discussed
and reflected in subsequent treatment plans. .

Professionals providing mental health care have responsibilities for mentally disordered patients who may
suffer recurrent psychotic episodes. If the patient has to be detained under the Mental Health Act, in some -
circumstances neuroleptics and other drugs (which may sometimes cause damaging side effects) may have
to be prescribed without prior discussion with the patient. Once the patient recovers from a psychotic episode,
health professionals have a key role in assisting the patient to evaluate and reconcile the advantages and
disadvantages of the treatment and make decisions about future management accordingly. Anticipatory -
statements authorising treatment or expressing preferences between equally viable treatments can he
discussed at imes when the patient retains insight about the condition and these should be reflected in
subsequent treatment plans. If, however, a patient is detained for compulsory treatment under Mental Health
legisiation, any advance refusal of treatment by the patient could be overruled (see section 4).

8 Assessing Mental Capacity ] , _
8.1 Opportunities for assessing mental capacity arise at two points. First, an individual must have enough



understanding of the implications in order to make a valid advance statement. Secondly, that statement will
then speak for the patient at the point where he or she is considered to have insufficient understanding o
make the particular decision in question.

Only when a person has or has had sufficient understanding and awareness to make a decision can
significance attach to it. Capacity must always be assessed in relation to the decision in question. Heaith
professionals are sometimes asked to make retrospective judgements about a patient's capacity. The BMA
and the Law Society are producing detailed guidance for doctors and lawyers on this and other aspects of
assessing capacity. A medical opinion about an individual's legal capacity may be open to challenge either by
the person concerned or by ancther interested party.

8.2 When consulted by someone who wishes to draft an advance statement, health professionals should
consider whether there are any reasons to doubt the patient's capacity to make the decisions in question.
Capacity is assumed unless evidence suggests the contrary. The signature of a health professional as a
witness may well imply that assessment of capacity has taken place.

The assessment of adult patients' capacities to make decisions about their own medical treatment is a matter
for professional judgement guided by current practice and subject to legal requirements. Under normal
circumstances, it is the personal responsibility of any health professional proposing to examine or to treat a
patient to judge whether the patient has the capacity to give a valid consent. Similarly, if consulted to witness
or assist in the drafting of an advance statement, health professionals shouid consider whether there are
grounds for doubting the person’s capacity and, if in doubt, seek a further opinion.

8.3 The High Court has held that a person has capacity if he or she can understand and retain the information
relevant to the decision in question, can believe that information and can assess it in arriving at a choice.{10]
In order for an advance directive to be valid a patient must, at the time the statement was made, have had the
capacity to understand and weigh the implications and consequences of that choice. The leve! of
understanding required to make decisions must be commensurate with the gravity of the decision being
made.

8.4 To demonstrate capacity individuals should be able to:

» understand in broad terms and simple language what the medical treatment Is, its purpose and nature
and why it is or will be proposed for them

understand its principal benefits, risks and alternatives ‘
understand in broad terms what will be the consequences of not receiving the proposed treatment
make a free choice (i.e. free from undue pressure)

‘retain the information long enough to make an effective decision

s & 9

It must be remembered that:

» there is a presumption of capacity until the contraty is demonstrated

¢ any assessment of an individual's capacity has to be made in relation to a particular treatment proposal

e capacity in an individual with a mental disorder can be variable over time and so health professionals
should attempt to identify the time and manner most helpful to the patlent when they might discuss the
matter

« capacity may be temporanly impaired due to toxic conditions or extreme illness

e all assessments of an individual's capacity should be fully recorded in the patient's medical, nursing
and other appropriate notes.

9 Storage of Advance Statements

9.1 Storage of an advance statement and notification of its existence are pnmarlly the responsibility of the
individual. A copy of any written advance statement should be given to a person's General Practitioner.
People close to the patient should he made aware of the existence of an advance statement and be told
where it is.

Some individuals carry a card, bracelet or other measure indicating the existence of an advance statement
and where it is kept,

Once an advance statement has been made, it should be readily accessible when the need arises. It is the
responsibility of the individual to ensure that his or her statement is available. General statements, made by
healthy individuals, are best lodged with their General Practitioner. This will allow the GP to provide the
information to other health-professionals on referral or, in emergency situations, to provide the information on
request. For chronically ill patients, who are treated by a specialist team over a prolonged period, a copy of
the advance statement should be in both relevant hospital files and the GP record.

9.2 For chronically il patients, who are treated by a specialist team over a prolonged period, a copy of the
advance statement should be in all relevant hospital files and the GP record.



Part IV - Implementation

10 General Implementation

10.1 If heaith professionals know or have reasonable grounds to believe that an advance statement exists
and time permits, they should make further enquiries. This could be by looking in relevant hospital notes, or
contacting the General Practitioner, or contacting people close to the patient. :

Health professionals, once alerted to the existence of a relevant statement, should make reasonable efforts to
find it. In an emergency where treatment delay might be fatal, clinical judgement must be exercised in
deciding whether to follow the statement, When time permits, efforts must also be made to check the validity
of any document presented. Basic verification includes checking that a written statement actually belongs to
the patient who ras been admitted, is dated, signed, preferably is witnessed and that there is no evidence to
show it has been revoked, '

10.2 Emergency treatment should not normaily be delayed in order to look for an advance statement or
refusal if there is no clear indication that one exists (see also figure 2). '

The principle of necessity allows health professionals to provide treatment (or to restrain medically or
physically a person who may commit harm) without consent. The necessity justification applies mainly to
emergency situations. Although the legal ground upon which such a justification is based is one of necessity,
the language of consent may also be used. Consent in certain circumstances is 'implied' or ‘presumed' or can
be assumed will be obtained in the future,

If a person is now incapacitated but is known to have objections to all or some treatment, health professionals
may not be justified in proceeding, even in an emergency. They will need to consider the available evidence
about the patient's views and how convincing it seems. A written, witnessed statement should be viewed as
convincing unless contradictory evidence of a retraction is available. Previous oral statements refusing
treatment may be valid but also require evaluation of the evidence. In the absence of evidence of refusal,
treatment which is in the interests of that individual can be given.

lf the incapacity is temporary because of anaesthetic, sedation, intoxication or temporary unconsciousness,
health professionals should not proceed beyond what is essential to preserve the person's life or prevent
deterioration in health. In other words, treatments which are 'necessary’, in that it would generally be agreed
to be unreasonable to postpone them, are to be distinguished from those which are merely convenient.
Treatment which could reasonably be postponed untit the patient regains competency should not be given.
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10.3 In England, Wales and Northern Ireland, no-one is legally empowered to consent or refuse on behalf of
an adult who lacks capacity to make the particular treatment decision.

10.4 In Scotland, some treatment decisions may be taken by a tutor dative.

The views of people close to the patient can be helpful in identifying what he or she would want. Long stay
patients may also have discussed their wishes with nurses and other staff.

When an adult lacks mental capacity to make or communicate the particular treatment decision, no other
person is legally empowered to do so in England, Wales and Northern Ireland. Nor can competent people,
facing mental incapacity, nominate others to make legally binding treatment choices for them.

In Scotland, the powers of a tutor dative might fulfil such a function. The authority of a tutor dative to refuse
treatment on behalf of an incompetent patient would, it is thought, depend largely on whether the refusal
conformed with the patient's own wishes and whether those could be shown to be informed and applicable.
No case of refusal by a tutor dative has yet been heard in Scotland, but there may be little practical difference
when compared with the position in England, Wales and Northern Ireland.

10.5 If an incapacitated pregnant woman presents with an apparently valid advance directive refusing
treatment, legal advice should be sought to clarify the position.

if a mentally incapacitated and clearly pregnant woman presents with an apparently valid advance directive
refusing treatment, legal advice should be sought. The courts may consider the advance refusal ineffective if
withholding treatment endangers an otherwise viable fetus.

10.6 One type of particularly serious condition is the persistent vegetative state (pvs) where there is no
-chance of recovery, but where life is dependent on artificial feeding. Diagnosis of this condition can only be
made after twelve months when it is due to head injury but six months if it Is due to other causes. The courts
have to be consulted befare treatment can be withdrawn and so any directive relating to pvs should be put
before the courts before it can take effect.

10.7 If doubt exists about what the individual intends, the law supports a presumption in favour of providing
clinically appropriate treatment. Carers and nurses during their working relationship with long-stay patients in
residential or in-patient settings, are likely to have an understanding of the patient's feelings and opinions.
Whilst these views should be taken into account they should not necessarily be determinative if in conflict with
other evidence. : '

11 Liabllity of Health Professionals

11.1 Health professionals may be legally liable if they dlsregard the terms of an advance directive (i.e. refusal
of treatment) if the directive is known of and applicable to the circumstances.

Health professionals following the terms of a clear advance directive (refusat of treatment) and exercising due
care and attention would be very uniikely to face prosecution. The Crown Prosecution Service in its evidence
to the House of Lords has endorsed the view that if an incompetent patient had previously made an advance
directive (refusal), health professionals "must abide by the terms of that previous expression of intention or
wish, though special care may be necessary to ensure that any prior refusal of consent to medical treatment
is still properly to be regarded as applicable in the ¢circumstances which have subsequently occurred™.[11]
This Code provides, however, that an advance refusal of the minimally essential measures necessary to keep -
a patient comfortable ("basic care") should not be binding (see section §). In case of doubt, legal opinion
should he sought. The Official Solicitor's office represents mentally incapacitated people's interests in legal
matters and may be able to advise appropnate action, afthough a court ruling or declaratory judgement may
be required.

Health professionals must always act with due care and attention. For example the mistaken application of an
advance refusai to a patient other than the one who made it may raise issues of negligence.

11.1.1 Applicability

If the situation is not identical to that described in the advance statement or refusal, it is still advisable to act in
the general spirit of the statement, if this is clearly described. If any individuals are named in the statement for
contact, they, as well as the GP may be able to clarify the patient's wishes. If there is doubt, however, as to
what a patient intended, the law supports a presumption that appropriate life-prolonging measures should be
given. Health professionals must use their own professional judgement about the appropriateness of the
statement. If a refusal is not applicable to the circumstances, it is not legally binding although it may still give
valuable Indications of the general treatment options the patient would prefer. if a statement requests or
consents to certain options, for example, the health team will have to judge whether the treatment is med|cally
appropriate or advisable for that patient at that time.

12 Disputes

12.1 In the event of dlsagreement between health professionals or between health professmnals and people
close to the patient, the senior clinician must consider the avaitable evidence of the patient's wishes,

Junior medical and other staff should ensure that the senior professional managing the case is kept aware of
the patient's oral wishes or written statement. There may, however, be clinical reasons for not complying with -
a patient's requests or preferences. A clear, applicable advance refusal will have legal force and the
consultant should be informed of this. Thereafter, junior medical, nursing and other professional staff should
accept the judgement of the clinician in overall charge of the pat1ent

12.2 |n cases of doubt or disagreement about the scope or validity of an advance dlrectlve (refusal},



